Proactive release relating to changes to political donation settings prior to 2023
This note provides context to the proactive release of the briefing Package of potential
changes to political donation settings prior to the 2023 General Election.
Timeframes
The start date of the work was delayed as a result of an outbreak of COVID-19. The timing
for the work referenced in the paper will be revised by Cabinet to account for this delay when
it makes decisions in March 2022 on changes to political donation settings.

Hon Kris Faafoi, Minister of Justice
Package of potential changes to political donation settings prior to 2023 General Election
Date

5 August 2021

File reference

ELP-15-02

Action sought

Timeframe

Agree to officials engaging in targeted consultation on the feasibility
and likely impacts of a proposed package of changes to political
donation settings that would come into effect prior to the 2023 General
Election.

By 16 August 2021

Indicate whether you would like officials to include consideration of a
ban on anonymous donations.
Agree to undertake engagement with your Parliamentary party
colleagues on this proposed package of changes in parallel to officials’
targeted consultation.
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Purpose

1.

This briefing outlines our recommendations for changes to the political donation rules and
seeks your agreement to undertake targeted consultation with key stakeholders on any
implementation issues, before these proposals are finalised for Cabinet approval.

Executive summary

2.

Cabinet has recently approved the Government’s electoral work programme. It includes an
Independent Review of electoral law (due to report in mid-2023) and targeted changes to
support the 2023 General Election. This briefing provides advice on targeted changes that
could be made relating to political donations.

3.

There is a clear public interest in understanding the potential financial influences on political
parties and candidates. The regulation of political financing – especially donations – is
important to maintain public trust in the integrity of our electoral system. The rules must
balance the needs of public transparency and democratic participation.

4.

Recent high-profile incidents involving donations to major political parties or candidates have
raised public concerns about the level of transparency in, and complexity of, our donations
regime. Each incident has been different in nature and this suggests there may be a number
of vulnerabilities in the current settings that warrant further attention.

5.

We have identified a range of potential measures that could be progressed before the 2023
General Election. Collectively, these measures will improve the overall transparency and
openness of political funding without unduly restricting donors’ ability to donate, or parties’
and candidates’ ability to raise the funds they need. We have also identified opportunities to
simplify the administrative complexity of the rules, to aid compliance. These changes would
work best as a package but are not mutually dependent.

6.

The measures we recommend include:
• lowering the disclosure thresholds for identifying donors from $15,000 for parties to $1,500
to align with the candidate donation disclosure threshold;
• requiring disclosure of the volume and total dollar amount of donations under $1,500;
• requiring parties to release their annual financial statements, and simplifying the audit
requirements to make audit reviews more meaningful;
• increasing the frequency of reporting of donations by parties;
• introducing a requirement for candidates to disclose loans; and
• requiring more detailed disclosures of in-kind (non-cash) donations.

7.

We have identified changes – including through our initial engagement with some registered
party secretaries – that largely fit within the existing political donations framework and could
be implemented before the 2023 General Election. However, we would need to undertake
further targeted consultation with key stakeholders and the public, to test our assumptions
regarding the impact and feasibility of making these changes.
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8.

You may also wish to engage directly with political party leaders across Parliament (as
signalled in the Labour/Green Cooperation Agreement) before finalising which proposals you
wish to take to Cabinet in November 2021.

9.

Changes that significantly alter the electoral finance rules, impact other parts of the electoral
system, or cannot be progressed before 2023 given the tight timeframes are out of scope of
this work. These issues will be considered in the Independent Review of electoral law.

Targeted changes to political donation rules sit within broader work on the electoral system
Cabinet has agreed to an Independent Review of the Electoral Act 1993

10.

On 12 July 2021, Cabinet agreed the Government’s electoral work programme, including an
Independent Review of electoral law (the Independent Review) [CAB-21-MIN-0274 refers].
This law is central to our democracy and it is therefore crucial that the review be underpinned
by broad public and cross-party participation.

11.

The Independent Review will be undertaken by an independent panel over the next 24
months and will include a range of issues including political donation rules (an important
component of the broader electoral finance regime). The panel will undertake research and
analysis as well as engage with Māori, hapū, iwi, the public, political parties and other
interested stakeholders to identify types of changes needed and to inform its advice. Any
changes should be meaningful and enduring.

12.

With one of its goals being “maintaining a fit-for-purpose electoral regime for voters, parties
and candidates”, the Review provides an opportunity to consider all the related components
of electoral financing (e.g. donations, loans, public funding of parties and candidates,
expenditure and financial disclosure mechanisms).

Cabinet has also agreed to consider targeted changes to political donations in the short term

13.

Cabinet also agreed to progress some targeted changes to support the 2023 General
Election, including changes to political donation rules to increase transparency and openness
of donations to political parties and candidates that can be put in place by mid-2022.

14.

This briefing builds on previous advice [briefings on 25 March 2021 and 12 April 2021 refer]
and recommends targeted changes to increase the transparency and openness of political
donations that are able to be implemented within the specified timeframe. The recommended
changes build on other recent changes to political finance rules and help lay the foundation
for further changes that may be considered within the Independent Review. The diagram in
Appendix 1 illustrates this change pathway.

The current regime aims to provide balance and guard against vulnerabilities
Electoral finance regulation aims to balance public transparency and democratic participation

15.

Donations have long been accepted as a legitimate form of political participation in New
Zealand. There is also a clear public interest in understanding the potential financial
influences on key participants in our democratic system (i.e. political parties and candidates).
Appropriately regulated political finance forms the foundation for maintaining trust in both the
integrity of our electoral system and the key institutions of a democratic government.
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30.

Taken together, the changes in Table 3 would support a more transparent and open
approach to political donations. These changes would work best as a package but are
not mutually dependent. Some of the changes would make the rules easier to apply.
For, by example, removing some reporting thresholds and by aligning reporting
threshold amounts for parties and candidates, processing these donations would be
administratively simpler for parties.

31.

To ensure that party secretaries and candidates have enough time to implement any
new reporting requirements, any changes should be enacted by July 2022 and come
into force by the start of the 2023 election year. This tight timeframe has limited some
of the options.

These proposals involve trade-offs between transparency, donor privacy and reporting
complexity

32.

There are some trade-offs associated with the changes proposed in Table 3, most
notably around donor privacy, that could impact donation behaviour related to changes
to public disclosure thresholds. This would be most evident in instances where
individuals are reluctant to donate an amount of money that sits above the disclosure
threshold (thereby removing their ability to remain anonymous when donating through
that channel).

33.

We see merit in retaining one donation channel to balance the tension between
transparency and privacy. Currently, the Electoral Act includes provision for individuals
and non-individuals to make party donations via the Electoral Commission that are not
disclosed to the party concerned or the public. We recommend retaining this
mechanism, at least for the time being, to balance the reduction in disclosure
thresholds in Table 3.

34.

Finally, some of the proposed changes would also increase the reporting requirements
on parties and candidates. This may further compound current issues with compliance,
although we suggest this could be balanced by removing complexities elsewhere in
the system and providing appropriate support and guidance. We propose exploring
these impacts in more detail through targeted consultation.

Banning anonymous donations could also be considered

35.

The issue of anonymous donations is often raised in the public discourse around the
transparency of political donations because it seems counter-intuitive to be able to
donate anonymously in a system that aims to promote transparency and openness.

36.

Currently, parties and candidates can accept donations up to $1,500 from completely
anonymous sources (i.e. neither the candidate nor anyone associated with the party
knows the identity of the donor). Above this threshold the identity of a donor must be
known to the recipient. If a person wants to make a donation to a party above $1,500
and retain their privacy and anonymity, they can do so through the ‘protected
disclosure regime’. The regime allows donations to be channelled anonymously to
parties via the Electoral Commission for donations of up to approximately $49,000.

37.

Banning anonymous donations (similar to the existing overseas electoral donations
ban) could be a significant and principled shift towards transparency. The counter
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argument to this is the need to protect donor privacy in respect of political affiliations
(consistent with the secrecy of the ballot) and the potential dampening effect a ban
could have on donor participation for those who value anonymity above this form of
political participation. We are seeking an indication from you as to whether you would
like officials to include consideration of a ban on anonymous donations at this time.

38.

Another option we considered but discounted is to reduce the threshold for anonymous
donations, for example from $1,500 to $500 or $1,000. We consider that making such
a minor change would add little value to the transparency of the current regime, and
would create a greater administrative burden for parties (and candidates). On balance,
if you wish to pursue change in this area, we consider that a ban would be preferable
to simply lowering the current $1,500 limit on the anonymous donation limit.

Stakeholders have identified two other issues that warrant exploration

39.

40.

As agreed in March 2021, we initiated targeted conversations with party secretaries
and agencies involved in enforcement of political donation rules on areas of particular
concern. This consultation identified two other matters that we think could benefit from
further review, but on which we would need to gather more information before we can
assess possible policy options. These are:
•

the effectiveness, efficiency and appropriateness of the current audit approach,
including whether or not the system should be ‘tiered’ for audit purposes (taking
into account differing risk profiles and mitigations); and

•

issues arising from the absence of accountability rules relating to ‘unspent’
donations received by candidates, or unregistered parties.

We would like to test these matters further as part of our targeted consultation with key
stakeholders. We will also need to seek specialist legal and accountancy advice to
assess whether it would be feasible to consider some policy changes prior to the 2023
General Election or whether these issues should instead be considered as part of the
Independent Review which is due to report in 2023.

Restrictions on donor identity and donation amount should be considered in the
Independent Review

41.

The package of changes we are suggesting does not generally prevent parties or
candidates from receiving donations from particular donors. Instead, the aim is to
simply ‘shine a light’ on the donations received.

42.

You have also asked us to consider the rules for political donations made by nonindividual entities (e.g. trusts, corporates, and unions). Further work will be required to
understand the current political donation behaviours of non-individual donors and to
determine the extent to which the current settings could be improved, either to lift
transparency or to improve compliance. We have undertaken some initial analysis to
develop options that could address concerns relating to the current rules around nonindividual donors, mainly focusing on who donates and how much (as opposed to how
their donations are treated once they have been made).
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43.

We have looked at options to restrict or ban certain types of donations that could be
seen as damaging to the democratic process. Under this approach, transparency is
achieved by setting firm boundaries around who should and should not be allowed to
make financial contributions and setting out rules for how these contributions can be
made. Such measures usually involve restricting donations based on the identity of the
donor, in order to prevent external influence.

44.

There is both precedent and merit for these types of restrictions as they limit the
influence of vested interests. These types of restrictions already exist for some donor
types in the Electoral Act (e.g. to protect New Zealand’s sovereignty, there is a ban on
donations above $50 from ‘overseas persons’ and non-New Zealand companies).

45.

However, these rules can be administratively complex (in that they create separate
categories of donor, each with its own rules) and can have unintended consequences
of encouraging donors to split or channel donations to avoid the restrictions. They could
also disproportionately impact certain groups, including Māori, (for example if Māori
are more likely to make political donations collectively through non-individual
pathways). Any changes to these rules would need to be carefully considered.

46.

Given the complexity of this body of work, we do not consider measures such as
banning non-individual donors (e.g. corporates, unions and trusts), or introducing dollar
caps on donations amounts to be viable to progress before the 2023 General Election
because:
•

they could have a significant impact on freedom of expression (of individuals or
groups of individuals) and association;

•

they will likely require a range of anti-avoidance rules, e.g. to address issues of
related persons (e.g. siblings, or an individual as well as a company that is owned
by that same individual making donations); and

•

there are potentially significant, and uneven, implications for party finances; a
reduction in funding available could impact parties’ ability to perform their core
functions (unless addressed through, for example, introducing state funding).

47.

Rather, the changes we propose in Table 3 will support further work that will be
undertaken as part of the Independent Review by providing clarity about the nature of
non-individual donors, and the amounts they donate to candidates and parties.

48.

This body of information will inform future analysis of the likely impact greater
restrictions could have on donations from these sources. It will also help clarify what
additional information about these donors may be useful to further enhance the
disclosure regime, for example the ownership or directorship of corporates, details of
the settlers or beneficial owners of trusts, or greater disclosure of the income sources
of all non-individual donors. This work is likely to be complex, with many interconnected elements across a range of areas within scope of the Independent Review.

Further consultation will identify any implementation issues that need to be addressed

49.

The proposed changes to the disclosure and reporting rules we have identified have
implications for candidates, parties and, to a lesser extent, donors and civic-interest
groups. We therefore need to undertake further consultation with registered parties
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(within and outside of Parliament) 2 as well as academics, subject-matter experts (e.g.
legal experts and accounting/finance experts), transparency-related groups and
interested members of the general public to:
•

understand the likely impacts of the proposed changes on established and
emerging parties, including whether these impacts are likely to be disproportionate;

•

understand any likely implementation issues and ongoing implications of the
proposed changes; and

•

identify what additional support and guidance may be required to ensure
compliance.

50.

We also plan to put some brief consultation questions on the Ministry of Justice
website. This will provide an opportunity for the general public and interested groups
to provide their feedback as well, if they wish to do so. The feedback from this
consultation will help inform our final advice to you on the detailed policy options you
may wish to include in the electoral finance package for Cabinet consideration.

51.

The Labour/Green Cooperation Agreement signalled the Government’s intent to work
with political parties from across Parliament on electoral finance law. If you wish to
undertake cross-party consultation on the proposed changes prior to going to Cabinet,
we can provide a draft letter and other materials to support this process.

Treaty of Waitangi analysis

52.

The Waitangi Tribunal has identified that providing support, including funding of Māori
representatives, could be regarded as an exercise of tino rangatiratanga. 3

53.

We have identified that equity considerations are also key under Article 3 of the Treaty
of Waitangi (the Treaty) in ensuring Māori can participate equitably in all aspects of the
electoral process, including the donations process.

54.

We have begun to explore how Treaty interests play out for different measures that are
included in the proposed package of changes included in this paper, and the need to
consider cultural elements or impacts of the proposals. It is unlikely that the changes
being proposed would disproportionately impact on Māori parties, candidates, voters
or communities.

55.

Our targeted consultation will help us gather more detailed information on any
particular impacts of the proposed changes. The consultation will include engagement
with Māori with particular interests or expertise in the changes being considered.

As part of our initial engagement on electoral finance issues, we wrote to secretaries of all parties
registered for the 2020 General Election to discuss parties’ administrative practices and procedures
for managing donations. We plan to engage directly with these party secretaries again.
3
Wai 2870 at 32.
2
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