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Introduction

The Government of New Zealand is pleased to present its fourth periodic report to
the United Nations Committee on Economic, Social and Cultural Rights (‘the
Committee’), under articles 16 and 17 of the International Covenant on Economic,
Social and Cultural Rights (the Covenant). The Report covers the period from
January 2011 to May 2017.

The Report is prepared under the simplified reporting procedure (Res. 68/268) and
responds, in sequential order, to the Committee’s list of issues prepared prior to
the submission of this Report (E/C.12/NZL/QPR/4). The Report should be read
with reference to the core document of New Zealand (HRI/CORE/1/Add.33).

Information about Parliament, the courts, and Government activity is readily
available at www.govt.nz. Legislation referred to in this report can be found at
www. legislation.govt.nz.



Il. Issues of particular relevance

Reply to the issues raised in paragraph 1 of the list of issues

Please update the Committee on the Constitutional Review Process, in
particular as regards any development in the recognition of economic, social
and cultural rights in the New Zealand Bill of Rights Act, and on mechanisms
for ensuring the compatibility of laws with international human rights treaties
and the State party’s own sources of constitutional law, such as the Treaty of
Waitangi and the Bill of Rights Act. In this regard, please explain the
scope/relevance of declarations of inconsistency issued by the State party’s
judicial power. Please also provide specific examples of cases, for the period
2012 and 2016, where Covenant rights have been invoked or applied by the
domestic courts.

Constitutional Review Process

An independent Constitutional Advisory Panel (the Panel) was appointed in 2010 to
consider constitutional issues, including the status of the New Zealand Bill of Rights
Act 1990 (NZBORA). The Panel independently designed and managed the
engagement process, giving all New Zealanders the opportunity to participate. The
Panel reported to Government in December 2013.*

A common theme throughout the report is that people need more information and
need to be more involved in discussions about constitutional issues. The report’s
key recommendation is for the Government to actively support a continuing
conversation about the constitution.

New Zealand Bill of Rights Act 1990

The Panel found broad support for exploring changes to the NZBORA and
enhancing mechanisms for ensuring compliance with the standards set in the Act. It
recommended that the Government set up a process, with public consultation and
participation, to explore options for amending the NZBORA to improve its
effectiveness.

Ideas the Panel suggested be explored include adding economic, social and cultural
rights, improving compliance by the Executive and Parliament with the standards in
the Act, and giving the Judiciary powers to assess legislation for consistency with
the Act.

The Government has no plans to review the NZBORA at this stage but the Panel’s
recommendations will be a useful starting point if such a review takes place in the
future.

The role of the Treaty of Waitangi

The Panel stressed the need to continue the conversation about the place of the
Treaty of Waitangi in our constitution. It recommended a Treaty education strategy

! The report is available at: http://www.ourconstitution.org.nz/The-Report.
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be developed that includes the current role and status of the Treaty and the Treaty
settlement process so people can inform themselves about the rights and obligations
under the Treaty.

Education about the Treaty is a formal part of the New Zealand Curriculum and the
national conversation about its place in our constitutional arrangements is ongoing.

Ensuring laws are consistent with human rights treaties, the NZBORA and the
Treaty of Waitangi

New Zealand recognises the fundamental importance of the economic, social and
cultural rights guaranteed under the Covenant. There are a variety of ways of
ensuring laws are consistent with international treaties, the Treaty of Waitangi and
the NZBORA.

While international treaties are not directly enforceable in New Zealand unless
implemented into domestic law, wherever possible, national legislation is interpreted
and applied consistently with the Covenant. There is a general presumption that, in
the absence of clear contrary intention, legislation (i.e. statutory powers) should be
interpreted consistently with New Zealand’s international obligations.

Legislation development

As legislation is developed in New Zealand, Ministers must confirm that bills
comply with certain legal principles or obligations when submitting bids for bills to
be included in the legislation programme. In particular, Ministers must draw
attention to any aspects of a bill that have implications for, or may be affected by:

a. the principles of the Treaty of Waitangi;

b. the rights and freedoms contained in the NZBORA and the Human Rights Act
1993;

c. the principles in the Privacy Act 1993;
d. international obligations;
e. guidance contained in the Legislation Advisory Committee Guidelines.

Disclosure Statements

A new mechanism to further ensure the compatibility of laws with international
human rights treaties, the Treaty of Waitangi and the NZBORA since the previous
reporting cycle is to append disclosure statements to all Government Bills.
Disclosure statements must indicate a bill’s consistency with various standards
including the NZBORA, the principles of the Treaty of Waitangi, relevant
international obligations such as the Covenant and the nature and extent of external
consultation on the policy to be given effect to by the bill and the bill itself.

The publication of this information is intended to promote greater attention to
existing expectations for the development of legislation, and to support more
informed parliamentary and public scrutiny of that legislation. The Legislation



16.

17.

18.

19.

20.

21.

Amendment Bill, currently before Parliament, will make disclosure statements a
binding legal obligation for most Government Bills and most disallowable
instruments.

Section 7 of the NZBORA provides that where any bill is introduced, the Attorney-
General must bring to the attention of the House of Representatives any bill that
appears to be inconsistent with any of the rights and freedoms contained in the
NZBORA. To assist the Attorney-General in performing this function, the Ministry
of Justice or Crown Law consider every bill for consistency with the NZBORA.
Disclosure statements must include a link to their advice. This means Members of
Parliament are informed where a bill appears to limit a particular right or freedom,
and whether the Attorney-General considers the limit to be justified (i.e. the bill is
consistent with the NZBORA).

In 2014, Parliament’s Standing Orders Committee amended the Parliamentary
Standing Orders. Now, section 7 reports from the Attorney General, which indicate a
legislative bill’s inconsistency with the NZBORA, must automatically be referred to
a Parliamentary select committee for consideration. This new requirement adds
another layer of Parliamentary scrutiny to NZBORA consideration as officials can
now be called to appear before the committee as witnesses to discuss the details of
the report. These submissions are delivered in public hearings, and may include the
media.

The Ministry of Justice continues to work with other Government agencies to ensure
fundamental human rights affirmed in international human rights treaties and in
legislation are considered in policy development. This involves informing the
content of disclosure statements as well as the mandatory human rights advice in
papers to Cabinet.

Waitangi Tribunal

The Waitangi Tribunal has jurisdiction to consider whether acts, regulations or other
statutory instruments, policy or practice, and Crown actions or omissions are
consistent with the principles of the Treaty of Waitangi. Where the Tribunal finds a
claim is well founded, it can make recommendations to the Crown for action to be
taken to compensate for or remove the prejudice, or prevent other persons from
being similarly affected in the future.

Recent examples of Waitangi Tribunal inquiries are discussed throughout this report,
which include matters that engage Covenant rights. The Waitangi Tribunal’s
forthcoming kaupapa (subject matter) inquiries on health, education and other
matters are also likely to engage with Covenant rights.

Judicial review of statutory decisions

An application for judicial review may be considered for any exercise, refusal to
exercise, or proposed or purported exercise by any person of a statutory power.
‘Statutory power’ is widely defined and includes (but is not limited to) the power or
right to make regulations and rules, and to exercise a statutory power of decision.
Judicial review in the context of Covenant rights will be focussed primarily on the
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rights as expressed in the particular statute, but, where applicable, the Court will also
have regard to the Convention.

Declarations of inconsistency under the Human Rights Act 1993

Section 921 of the Human Rights Act 1993 makes one of the remedies available in
the Human Rights Tribunal a declaration that the defendant has breached the Act. If
the Tribunal finds an enactment is inconsistent with the right to freedom from
discrimination affirmed in section 19(1) of the NZBORA, the only remedy the
Tribunal may grant is a declaration of inconsistency. The declaration does not affect
the validity of an act.

This declaration is public and allows for transparency when breaches of the right to
be free from discrimination are identified. The Minister responsible for the
enactment has 120 days to present to the declaration, and the Government’s
response, to the House of Representatives. This enables Parliament to consider the
opinion of the Tribunal and how to address the inconsistency.

Four declarations of inconsistency have been issued by the Tribunal against the
Government under the Human Rights Act. These declarations related to
discrimination on the basis of age, sex, marital status and disability and are discussed
below.

Howard v Attorney-General.

The first declaration of inconsistency was issued in May 2008 in Howard v Attorney-
General. The plaintiff argued that he had suffered age discrimination when he could
not get vocational rehabilitation from the Accident Compensation Corporation
(ACC) because he was over 65 years. The Tribunal found that the relevant section in
the ACC legislation did discriminate against the plaintiff on the grounds of age and
that this discrimination was not justified. The Tribunal issued a declaration of
inconsistency. On 1 October 2008 the Government addressed the declaration by
removing age limits for vocational rehabilitation in the legislation.

Ministry of Health v Atkinson

In January 2010 the Human Rights Review Tribunal issued a declaration in the
Ministry of Health v Atkinson in relation to a Ministry of Health policy that affected
the way in which disabled people are assessed as being in need of disability support
services funded by the Ministry. It found the Ministry’s policy or practice of paying
external providers to supply support services to disabled persons in their family
homes, and declining to pay family members willing to supply those services, was
unjustifiably discriminatory under the NZBORA. That decision was the first
occasion on which a declaration of inconsistency had been made in relation to
Government policy under the Human Rights Act 1993. As a result the Ministry of
Health introduced a new policy permitting family members to be employed to
support highly disabled relatives.
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Heads v Attorney-General

In May 2015, the Human Rights Review Tribunal issued its third declaration of
inconsistency under the Human Rights Act 1993. In Heads v Attorney-General, the
Tribunal found that a provision of the Accident Compensation Act 2001
discriminates on the basis of age against people over 65 years old. Where a person
who has cover for personal injury dies as a result of a fatal injury, ACC pays the
surviving spouse weekly compensation for five years. However, if the surviving
spouse qualifies for New Zealand superannuation, that person is entitled to
compensation for no more than twelve months from the time they reach that age
unless they suspend their superannuation for the remaining period.

The Government plans to introduce legislation amending the ACC Act so that
superannuitants can receive both NZ superannuation and surviving spouse weekly
compensation for a five-year period.

Adoption Action Incorporated v Attorney-General

The Human Rights Review Tribunal issued its fourth declaration of inconsistency in
March 2016. The Tribunal found there were a number of provisions in the Adoption
Act 1955 and the Adult Adoption Information Act 1985 that were inconsistent with
the right to freedom from discrimination affirmed by section 19 of the NZBORA and
issued a declaration of inconsistency under section 92J of the Human Rights Act
1993.

The Government does not agree with the Tribunal’s findings that the following two
provisions are inconsistent with section 19 of NZBORA:

e section 3(2) of the Adoption Act 1955 which provides that a joint adoption order
must be made in favour of “two spouses”, and

e section 7(2)(b) of the Adoption Act which requires the spouse of a sole applicant
for an adoption order to consent to any such order being made when the couple
are living together.

The Tribunal found that “spouse” excludes civil union couples and same-sex de facto
couples for the purposes of section 3(2) of the Adoption Act. A Family Court
decision released subsequent to the hearing, but prior to the decision in this
proceeding, held de facto partners in a same-sex relationship fall within the
definition of “spouse”. Further, in 2010, the High Court held that partners in an
opposite sex de facto relationship fell within the definition of “spouse”.® The
Government is aware of further decisions in the Family Court subsequently applying
this finding in granting joint adoption orders in favour of de facto opposite-sex
couples.”

Current Government practice recognises same-sex de facto couples as legitimate
adoptive parents by continuing to place both civil union and de facto couples in the
adoption pool. It is for the Government and, ultimately, the Courts to continue to

2 Re Pierney [2015] NZFC 9404, [2016] NZFLR 53.
® Re Application by AMM and KJO to adopt a child [2010] NZFLR 629.
* Re G [2015] NZFC 4441.
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apply the Adoption Act in a way that reflects modern legal and social contexts, and
that, in practice, results in rights-consistent application.

In time, a review of adoption legislation may be beneficial to ensure it is framed in a
way that reflects modern society. Currently, the Government is satisfied that in
practice, the provisions of the Adoption Act are interpreted in a rights-consistent
manner. As a result, the Government considers that the matters identified by the
Tribunal do not significantly impact on adoptions, and therefore do not represent a
situation that would move the Government to undertake large scale reform of the
Adoption Act at the present time.

Declarations of inconsistency under the NZBORA

The NZBORA does not contain specific remedies for breaches and the Courts have
developed appropriate remedies over time. In July 2015 the High Court issued a
declaration of inconsistency under the NZBORA which was the first time a Court
has issued a formal declaration as a remedy for a breach of the Act.”

In Taylor v Attorney-General, the plaintiffs sought a declaration that s 80(1)(d) of the
Electoral Act 1993, as amended, is inconsistent with the NZBORA because it
disqualifies convicted prisoners who are in prison from registering as electors. The
complete ban on prisoner voting was introduced by the Electoral (Disqualification of
Sentenced Prisoners) Amendment Act 2010. Prior to that amendment, prisoners
could vote if they were serving a sentence of less than three years.

In 2010, the Attorney-General had advised the House of Representatives that the
new ban on prisoner voting appeared to be an unjustifiable limit on the right to vote
affirmed in section 12(a) of the NZBORA. The declaration from the High Court
mirrored the conclusion reached by the Attorney-General in his report to Parliament.

The Crown has appealed the decision of the High Court because it is important to
test the legal basis and scope of this new form of remedy. The appeal will be heard
by the Court of Appeal in October 2016.

Case law

As reported previously, the Covenant has not been directly incorporated into
domestic law. There is little express reference to the Covenant in case law for this
reason, and because New Zealand has selectively given effect to the rights in subject-
specific domestic legislation, for example the Health and Disability Act and the
Employment Relations Act. However, statutory powers do have to be interpreted
consistently with international obligations (where possible). There are a number of
immigration cases referring to the Covenant, but otherwise the nature of the cases are
such that they are probably best described as those that involve the principles
underpinning the Covenant. Examples of New Zealand cases referring to the
Covenant between 2012 and 2016 are listed below:

® The declaration was issued in relation to s 80(1)(d) of the Electoral Act 1993 (as amended) because it
disqualifies convicted prisoners who are in prison from registering as electors.



Ministry of Health v Atkinson® (article 2 of the Covenant - non-discrimination
and article 26 - equality before the law).

Teitiota v Chief Executive of Ministry of Business, Innovation and Employment’
(article 11 of the Covenant - the right to adequate food, clothing and housing).

Harlen v Ministry of Social Development® (article 9 of the Covenant - the right
of everyone to social security, including social insurance; and article 11 of the
Covenant - the right of everyone to an adequate standard of living for himself
and his family, including adequate food, clothing and housing, and to the
continuous improvement of living conditions).

Child Poverty Action Group Inc (CPAG) v the Attorney-General® (article 10(2)
of the Covenant — obligations relating to the family).

Chan v Minister of Immigration'® (article 11 of the Covenant - the right of
everyone to an adequate standard of living for himself and his family, including
adequate food, clothing and housing).

Entwistle v Wellington City Council**
adequate food, clothing and housing).

(article 11 of the Covenant - the right to

New Health New Zealand Inc v South Taranaki District Council*® (article 12 of
the Covenant — the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health).

M v Minister of Immigration®® (article 10 of the Covenant - protection of
family).

AR (Samoa) v Refugee & Protection Officer' (article 15 of the Covenant — the
right to cultural life).

® Ministry of Health v Atkinson [2012] 3 NZLR 456 (CA).
" Teitiota v CE of MBIE [2015] NZSC 107; [2014] NZCA 173, [2014] NZAR 688; [2013] NZHC 3125,

Priestly J.

® Harlen v Chief Executive of Ministry of Social Development [2015] NZHC 2663, Faire J. Harlen v MSD
[2012] NZHC 669, Courtney J.

® Child Poverty Action Group Inc (CPAG) v the Attorney-General [2013] NZCA 402, [2013] 3 NZLR 729;
[2013] 3 NZLR 729.

'% Chan v Minister of Immigration [2015] NZHC 2036, Brewer J.

! Entwistle v Wellington City Council [2014] NZHC 496 Mar 18, 2014, Collins J.

2 Health New Zealand Inc v South Taranaki District Council [2014] 2 NZLR 834.

3 M v Minister of Immigration - [2013] 2 NZLR 1 (SC).

1 AR (Samoa) v Refugee & Protection Officer [2016] NZHC 1108 May 25, 2016, Simon France J

10
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Reply to the issues raised in paragraph 2 of the list of issues

Measures taken to consult all stakeholders, including Maori, in the elaboration,
negotiation and ratification of trade agreements, such as the Trans-Pacific
Partnership Agreement and the Free Trade Agreement with the European
Union, to ensure the protection of human rights and compliance with
international human rights obligations. Please also indicate the safeguards in
place to ensure that the investor-State dispute settlement mechanism contained
in the Trans-Pacific Partnership Agreement will not force States to compromise
their international obligations.

New Zealand takes a proactive approach to consultation on free trade agreements
(FTAs) that includes:

a. Inter-departmental consultation process: The negotiation of FTAs is conducted
by an inter-agency team that comprises officials from across Government. Other
relevant departments are also consulted during the negotiations in the
preparation of New Zealand’s negotiating position, including Te Puni Kokiri
(the Government department that leads Maori Public Policy and advises on
policy affecting Maori wellbeing on areas of specific interest to Maori).

b. Public consultation process: The Government conducts a wide-ranging
consultation programme to raise public awareness of negotiations and seek
stakeholder views. Such consultation programmes typically use printed,
emailed, and online information, supported by briefings, discussions and
correspondence with key stakeholders that have an interest in particular areas of
the FTA. For many FTAs the Government provides a dedicated contact point
available for public enquiries throughout negotiations. New Zealand businesses,
including Maori businesses, which clearly have an interest in FTAs are
specifically targeted.

C. Maori consultation process: The 2001 Government-mandated Strategy for
Engagement with Maori on International Treaties lists the areas of developing
international law of relevance to Maori and encourages a tailored approach to
engagement according to the nature, extent, and relative strength of the Maori
interest. In general terms, Maori involvement is expected on any treaty action
affecting the control or enjoyment of Maori resources or taonga (an object or
natural resource which is highly prized) as protected under the Treaty of
Waitangi.

The use of a livestream video link of an open session at the Regional Comprehensive
Economic Partnership negotiating round with provisions for the public to submit
questions in real time via email and Twitter, was a significant innovation in the
Government’s approach to stakeholder engagement.

Following the conclusion of negotiations, there is a further process of public
submissions as part of the Parliamentary treaty examination and legislative
processes. This involves:

a. Parliamentary treaty examination. All FTAs are presented to Parliament for
examination prior to ratification. The text of the FTA, together with a National

11
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Interest Analysis, are presented to Parliament and referred to the Foreign
Affairs, Defence and Trade Select Committee. The Select Committee invites the
public to make submissions as part of its consultation process. The text will
usually be made public at the time of presentation to Parliament. The Select
Committee considers public submissions made and reports back to Parliament. It
may at this time make recommendations regarding ratification of the FTA.

b. Parliament passes implementing domestic legislation. Ratification of an FTA
will not occur until the domestic legislative changes necessary to ensure New
Zealand’s compliance with the agreement are passed by Parliament. As with all
legislation, the Minister must draw attention to any aspects of a Bill that has
implications for, or may be affected by the principles of the Treaty of Waitangi,
the rights and freedoms contained in the NZBORA and the Human Rights Act
1993, the principles in the Privacy Act 1993 and international obligations such
as those contained in the Covenant. A disclosure statement must also be made.

Trans-Pacific Partnership Agreement

The consultation process for the Trans-Pacific Partnership (TPP) was among the
most extensive that the Government has undertaken for any trade negotiation. The
Waitangi Tribunal conducted an urgent inquiry into two issues: the adequacy of the
‘Treaty of Waitangi exception’ in TPP; and what Maori engagement and input is
now required over steps needed to ratify TPP. On 5 May 2016, the Tribunal released
its report,™® finding that there was no breach of the Treaty of Waitangi principles
arising from the inclusion of the Treaty of Waitangi exception clause (Article 29.6)
in the TPP in its current form and concluded that the exception clause offers a
“reasonable degree of protection” to Maori interests affected by TPP.

The Tribunal also considered engagement with Maori on the steps needed to ratify
TPP, commenting on future engagement practice, and requesting further information
concerning future engagement on implementation of the TPP obligation regarding
plant variety rights. The Tribunal made no findings of breach of the Treaty of
Waitangi principles in relation to the TPP engagement process. The Government
benefitted significantly from hearing the concerns of the Wai 2522 claimants about
consultation and is considering how it might improve performance with respect to
engagement with Maori about current and upcoming negotiations involving
international treaties.

The Government continues to inform stakeholders on developments regarding TPP.
Following the conclusion of TPP negotiations, the Government released an overview
of the Agreement entitled “TPP in Brief” containing specific detail on the outcomes
for various export sectors, as well as factsheets on other areas of the TPP; the text of
TPP for public review before it was signed by TPP governments; and the TPP
National Interest Analysis (NIA), which outlines the implications of TPP for New
Zealand. The NIA finds that TPP will be in New Zealand’s interest and would have
no effect on human rights in New Zealand.

> Waitangi Tribunal Report on the Trans-Pacific Partnership Agreement (Wai 2522, 2015),
https://forms.justice.govt.nz/search/Documents/WT/wt_DOC_104833137/Report%200n%20the%20TPPA
%20W.pdf.

12
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The Government has also been running a nationwide TPP engagement programme
centred on roadshows and engagement with Maori through meetings, including at
marae (traditional Maori gathering place). As a result of this engagement some
Maori have asked for further information from the Government about accessing
support to achieve positive outcomes through TPP.

The text of the TPP Agreement has been through the Parliamentary treaty
examination process. The Select Committee received submissions from the public
both in writing and in person at hearings, which were taken into account by the
Committee. Legislative changes to allow us to ratify the Agreement are currently
going through Parliamentary procedures including Select Committee scrutiny and
passage through Parliament.

Future FTA negotiations

The EU-NZ FTA is currently in a preparatory phase with formal negotiations
expected to begin around the first half of 2017. New Zealand ran a first round of
public consultation involving asking for written submissions from the public
regarding the prospect of an EU-NZ FTA. In the call for submissions, it was
indicated that the Government was seeking input from those with an interest in the
prospective FTA negotiations, including businesses, NGOs, Maori and members of
the public. Twenty four submissions were received and are available on the Ministry
of Foreign Affairs website. The EU ran a similar public consultation process and
New Zealand stakeholders were encouraged to submit in to this process. These were
initial steps in a wider programme of public engagement that is being developed for
the EU-NZ FTA process which will include opportunities for a broad range of
stakeholders and a particular focus on Maori.

Investor-State dispute settlement mechanism

TPP would coexist with other international agreements, and allow governments to
continue to advance work in other areas to address matters of international
significance. Article 1.2 of TPP expressly recognises the Parties’ intention for the
TPP to coexist with their existing international agreements.

The TPP includes an investor-state dispute settlement (ISDS) mechanism. The ISDS
mechanism applies only to investment provisions in the TPP. The provisions in the
TPP ensure the Government’s ability to regulate for legitimate public policy
purposes is protected, including through the application of the same types of
safeguards which are found in New Zealand’s existing FTAs with ISDS. In a number
of areas the TPP includes additional protections, including a provision that allows
the Government to rule out ISDS challenges over tobacco control measures.

The TPP Investment Chapter deliberately includes certain safeguards to preserve the
Government’s right to regulate and to prevent unwarranted 1ISDS claims including:

a. [Exceptions to the Investment Chapter’s rules to limit the scope of the Chapter
and therefore limit the scope of ISDS. For New Zealand, these exceptions cover
important policy areas such as health and other public services, and the ongoing
screening of foreign investment.

13



A provision that allows the Government to rule out ISDS challenges over
tobacco control measures. The Government intends to exercise this provision.

Additional provisions that confirm Government action to implement legitimate
public welfare measures, such as public health, safety and the environment, is
very unlikely to constitute indirect expropriation.

Investment obligations have been drafted to impose a high burden of proof on
investors to establish that a TPP government had breached obligations such as
‘expropriation” or ‘“minimum standard of treatment’. The investor has the burden
of proving all elements of its claims under the TPP.

Government action (or inaction) that is inconsistent with an investor’s
expectations will not in and of itself constitute a breach of the Investment
Chapter leading to potential ISDS, even if there is loss or damage to the covered
investment.

Government decisions not to issue, renew, or maintain decisions to modify or
reduce subsidies or grants will not in and of itself constitute a breach of
expropriation, or the minimum standard of treatment obligations leading to
potential ISDS.

The consultation and negotiations processes are compulsory for any potential
ISDS case. This provides an opportunity for any case to be resolved prior to it
reaching a full arbitral hearing.

Limiting the types of monetary awards and damages that can be made against
the Government. The Government cannot face claims for punitive damages and
costs can also be awarded against an investor if their claim is ultimately
unsuccessful.

In addition to existing arbitration procedures, the Government is expressly
permitted to make a counterclaim and obtain damages when the investor is in
the wrong under a covered investment agreement.

Provisions allow TPPA governments to issue binding interpretations on ISDS
tribunals.

Provisions mean hearings will be open to the public, and which allow tribunals
to accept submissions from experts and the public.

Procedures and rules that limit the possibility of an ISDS claim being made in
the first place. Claims must be submitted before three and a half years have
passed, and the investor must initially enter into consultation and negotiations to
attempt to resolve the claim with the Government. Any preliminary objections
from the Government, for example that the claim goes beyond a tribunal’s
jurisdiction or is manifestly without legal merit, must be resolved before the full
arbitration commences.

14



Reply to the issues raised in paragraph 3 of the list of issues

Please provide an assessment of how the different policies and programmes in the
State party for the enjoyment of economic, social and cultural rights by
disadvantaged and marginalized groups, in particular Maori, Pasifika and children
and young people below 24 years of age, have addressed structural inequalities in
health and education, and to what extent they have addressed structural factors.

51.

52.

53.

54,

55.

56.

Health

Within New Zealand, there are large disparities in health status between population
groups, with Maori children, Pasifika children, and children from low-income
families experiencing poorer health outcomes than the overall child population. The
Government is addressing this by developing policies, structural arrangements and
consultation mechanisms which recognise the disparities in health status that
currently exist within these groups. Some examples of these are listed below.

Well Child/Tamariki Ora universal services

The Well Child/Tamariki Ora (WCTO) programme supports and promotes the
healthy development of children and their families from birth to five years. A key
component of this programme is the provision of home visiting services by trained
nurses and Kaiawhina (Maori community health workers). The Government has
provided funding to lift the overall WCTO enrolment rate in each region.

In 2015, there were significant improvements in timeliness and completion of
appointments for Maori children, Pasifika children and high deprivation children
reducing the equality gap that has been reported in previous periods. Initial analysis
suggests that if the rates of improvements for Maori, Pacific and high deprivation
areas over the last 2 years are maintained, equitable rates of coverage and delivery of
the programme with the wider population could be achieved by 2018/19.

Childhood Immunisation

The Government has developed a national immunisation policy and use of
immunisation information system which schedules vaccines and precalls/recalls
patients via links with patient management systems has led to successful health gains
for Maori and Pasifika communities.

Since 2008, immunisation rates have significantly improved, and gains have been
made towards health equity. The primary series of immunisations is given at ages 6
weeks, three months and five months. Coverage for these immunisations measured
at age 12 months highlights that 95 percent of the total population are fully
immunised. Maori coverage at this age is 94 percent, and Pacific and Asian
coverage is 98 percent each. Those living in the most deprived two deciles have 94
percent immunisation coverage at age 12 months.

Despite this we are still challenged with ensuring immunisations are given on time.
For example, coverage measured at eight months is 93.5 percent. Maori coverage at
this age is 92 percent, and Pasifika coverage is 96 percent each. Those living in the
most deprived two deciles have 92 percent immunisation coverage at age eight
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months. Measuring coverage by ethnicity and deprivation at age two years, which
also includes measles immunisation, shows similar results.

Structural inequalities were recognised early in the term of the immunisation target
as having the potential to reduce overall coverage, but in particular the coverage of
Maori children, and also those living in the most deprived communities. An outreach
programme was developed addressing the impact of differential health literacy, and
poorer access to primary health care and transport. Additionally, strong linkages
with ethnic specific groups such as the Maori Women’s Welfare league were
encouraged, and are now playing a significant part in supporting Maori families to
get their children immunised.

Youth Health

The Prime Minister’s Youth Mental Health Project (the YMHP) is a four year cross-
Government project. The project is made up of 26 initiatives that aim to improve
mental health and wellbeing for young people with, or at risk of developing, mild to
moderate mental health issues. Some initiatives are new and others are an expansion
of existing services to improve access for young people.

Preliminary findings on the YMHP include improvements in the mental well-being
of young people using the e-therapy tool SPARX and decreases in behavioural
incidents and increased retention in schools involved in Positive Behaviour for
Learning School-Wide. By expanding School Based Health Services to decile 3
schools, an extra 15,000 students now have access to primary health care in
secondary schools.

After the 2010 and 2011 earthquakes in Canterbury, the region became a focus for
youth mental health services. As a result, school-based mental health services in
Canterbury have been strengthened.

Education

Over many years, the New Zealand education system has been characterised by
relatively high levels of disparity. At every stage, the system is less successful for
Maori and Pasifika students and students from low-income families. The
Government has addressed this by developing policies and programmes recognising
the disparity. Examples of these programmes and an assessment of how they have
addressed structural inequalities are listed below.

Early Childhood Education Participation Programme

In 2010 the Early Childhood Education (ECE) participation programme was
designed to raise participation of low socio-economic, Maori, and Pasifika children
and their families who have not engaged in ECE. The ECE participation programme
supports the Government’s Better Public Service goal that 98 percent of children
starting school will have participated in quality ECE. It aims to reduce and remove
barriers to participation that these families face. The programme consists of
initiatives such as Targeted Assistance for Participation, Engaging Priority Families,
and Supported Playgroups that focus on achieving this goal.
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Engaging Priority Families

This initiative provides intensive support to families with three and four year olds in
target communities to enrol in ECE, sustain participation, and support successful
transition to school. The Government currently contracts 20 providers for the
initiative. These providers engage and support almost 1,000 children from Maori,
Pasifika and low socio-economic status families with 3 or 4 year old children at any
given time.

Supported Playgroups

Supported Playgroups provide an ECE option for communities that have large
numbers of non-participating children. It is often attractive to parents of younger
children who want to remain with their child in ECE. The Government contracts nine
Supported Playgroups in targeted areas with low participation in ECE, and has 265
children enrolled.

The Mdori Education Strategy

The Maori Education Strategy: Ka Hikitia — Managing for Success 2008-2012 was
developed for Maori students gain educational success. A progress review in 2011
found success in individual ECE services and schools, however, overall progress was
slow and a plan for accelerating the pace was designed.

