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the deadline. I would be grateful if you can confirm that these submissions have been received and will be
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 Assessing each client to determine whether the firm is carrying out captured activities for
that client (where not all activities are captured).
 Assessing each client to identify persons acting on behalf, beneficial owners and persons
on whose behalf a transaction is conducted.
 Carrying out CDD on clients, beneficial owners and persons acting on behalf including
identity checks and verification, PEP checks and checks on SoW/SoF (where relevant).
 Collecting information required in relation to wire transfers.
 Carrying out prescribed transaction reporting (where relevant).
 Carrying out account monitoring.
 Carrying out continuing CDD.
 Monitoring for suspicious activities, assessing potentially suspicious activities and
submitting suspicious activity reports.
 Keeping records.
 Completing an annual return.
 Arranging an AML/CFT audit (every three years).
These activities mostly do not occur at a specific point in time but are continuous obligations
that take up significant time. We consider that the review should take that into account, and
focus on not increasing, and in fact reducing, the compliance burden for small businesses.
Cost/Benefit analysis should be a core part of the review
1.2 Neither the terms of reference nor the consultation paper for the AML/CFT review refer to the
2017 Treasury document Government Expectations for Good Regulatory Practice or Cabinet’s
2020 Impact Analysis Requirements. The Government Expectations for Good Regulatory
Practice document states that:
“The government expects any regulatory system to be an asset for New Zealanders,
not a liability.
By that we mean a regulatory system should deliver, over time, a stream of benefits
or positive outcomes in excess of its costs or negative outcomes. We should not
introduce a new regulatory system or system component unless we are satisfied it
will deliver net benefits for New Zealanders. Similarly, we should seek to remove or
redesign an existing regulatory system or system component if it is no longer
delivering obvious net benefits.”
1.3

Under the Impact Analysis Requirements an impact analysis is a requirement for regulatory
proposals. That document states that the requirements:
“are both a process and an analytical framework that encourages a systematic and
evidence-informed approach to policy development. The requirements incorporate
the Government Expectations for Good Regulatory Practice.”

1.4

The terms of reference refer to costs that are imposed on businesses but makes no reference
to the expectation that the benefits of regulatory measures should outweigh the costs.
Rather the focus appears to be almost entirely on further embedding and extending AML/CFT
obligations on businesses and New Zealand as a whole, without full consideration of the costs
imposed. The starting point in the terms of reference is the goal of creating “A “gold
standard” AML/CFT regime” with costs not referred to. “Ease of doing business” is referred to
but that is very different from considering the costs of creating a “gold standard” regime and
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whether they are justified in relation to incremental benefits to be achieved. The benefits
themselves are only stated at a high level of abstraction with no data (except occasional
anecdotal information) that supports or confirms the actual value of the benefits. In some
cases benefits are not referred to, only a stated intention to comply with FATF
recommendations.
1.5

However, the consultation paper itself states, in the introduction:
“The Minister of Justice, Hon Kris Faafoi, commenced a review of the AML/CFT Act on
1 July 2021. This review is an opportunity to look back on the past eight years and
ask ourselves: have we got this right? Does the regime effectively achieve its
purposes in the most cost-efficient way? What can we do better? What can we do
without?”
As noted, the terms of reference and the principles do not provide a process for assessment of
costs or the consideration of whether, after taking into account benefits, there is a net benefit
to New Zealand. We acknowledge that the paper does ask for submissions on costs at various
points. However, we submit that the review itself should be founded on consideration of cost
and benefit, as the only objective way to determine if particular regulatory measures (and the
measures collectively) have a net benefit for society and to comply with Government and
Cabinet requirements for the assessment of new and amended statutes and regulations.

1.6

The terms of reference and the consultation paper both state that one of the goals of the
AML/CFT regime is to:
“Adopt international best practices where appropriate in the New Zealand context
and ensure that New Zealand fulfils its international obligations and addresses
matters of international concern so that New Zealanders’ economic wellbeing and
national security is protected”
We fully acknowledge the importance of international obligations. However, we submit that:
a

The relevant standards, as set out in FATF recommendations, are not binding on New
Zealand, do not have the status of international treaty obligations or relevant UN
measures, and are not enforceable in the traditional sense. So it would not be
appropriate to adopt FATF recommendations as though they are binding on New
Zealand. New Zealand remains sovereign and it is important to assess those obligations
in light of New Zealand conditions. It is entirely appropriate to take into account New
Zealand’s commitment to FATF but this is not absolute. This is confirmed in the
“Government Expectations for Good Regulatory Practice”, which states that regulatory
systems should be (emphasis added) “consistent with relevant international standards
and practices to maximise the benefits from trade and from cross border flows of
people, capital and ideas (except when this would compromise important domestic
objectives and values)”.

b

FATF recommendations should not be treated as fully effective and appropriate for New
Zealand. FATF recommendations are adopted at an international level and reflect a
level of compromise and are designed for adaptation by jurisdictions with a wide
variation in their ML/TF risks, economic and social conditions, legal systems and
governance systems. We consider that they should be carefully considered for their
relevance to New Zealand’s circumstances. As we’ve noted, cost/benefit should be an
overarching consideration. As we note throughout these submissions, there can be no
basis for implementing FATF recommendations if they do not achieve net benefits for
New Zealand. As noted, consideration of benefits can take into account benefits at an
international level, including New Zealand’s standing internationally, but that should
not and cannot be the sole or overriding consideration. Nor, in our view, should
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negative comment internationally be treated as determinative. New Zealand from
time-to-time adopts independent stances and policies on a range of matters, often on a
principled basis. We submit that that be taken into account in the process of reviewing
and updating the AML/CFT regime.
A central administration function should be created to address significant inconsistencies and
shortcomings in implementation of the AML/CFT regime
1.7 There are numerous issues in relation to how regulations, guidance materials and other
documents in relation to the AML/CFT regime are implemented, controlled and published.
These creates significant costs and issues for reporting entities that we consider should be
addressed through the review process, particularly as, by law, reporting entities are required
to take into account guidance materials produced by supervisors in relation to their risk
assessments and compliance programmes. The issues with such materials include:


Guidance materials are in varying formats and locations. Some are not well written or
formatted, with no consistency between different documents that would aid reporting
entities to navigate them easily.



Until recently many guidance documents didn’t have a version number or explain in any
way what changes were being implemented via an updated document. In some cases
documents are still undated.



On numerous occasions new documents, or new versions of documents, have been
released with no notification.



Some documents contain errors, some subsequently corrected.



There is no document management system for guidance materials produced by AML/CFT
agencies. There is no master list of documents a reporting entity can refer to. There is no
way to knowing for certain if a document is current or whether it has been updated or
withdrawn.



There is no notification service for those materials. It is necessary to check agency
websites (and to login in the case of FIU) to check on the status of documents. Agencies
from time-to-time send emails (if subscribed) that include information on updates but
that is not used consistently. Until 2018 FMA operated an RSS feed, which made it
relatively easy to identify changes. That was discontinued and, to our knowledge, no
other relevant agencies operate RSS feeds. We’re not suggesting that RSS feeds are fitfor-purpose but they are better than nothing.



As we note in these submissions, each supervisor operates a completely different system
for providing access to those documents and organising those documents.



For CDD alone there are dozens of individual documents that could be much better
organised.
In our view changes are required to address such matters. As a key measure to address those
issues, we propose that a central function be established with its own mandate, management
and budget to oversee and manage the administration of the AML/CFT regime including with
power to develop and approve guidance materials and codes of practice, to publish relevant
information in a coherent, user-friendly and co-ordinated way. This function can develop as a
centre of excellence by bring together core capability and know-how in one area rather than it
being thinly spread and poorly co-ordinated across multiple agencies. This function should
apply to all activities that are common across reporting entities but aren’t sector specific (or
only in minor ways) including preparing and updating guides in relation to establishing and
implementing risk assessments and compliance programmes.
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